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A, IDENTITY OF PETITIONER

1. Petitiner Darrell Parnel Berrian, hereinafter:

' moves this Court to accept review of the Court

"Berrian,'
of Appeals decision terminating review designated in Part B.

B. COURT OF APPEALS DECISION

2. Berrian seeks review of the Court of Appeals decisiocon

terminating review in State v. Darrell Parnel Berrian, COA No.

46687-2-11, filed on December 15, 2015. A copy of that Opinion
is in Appendix A hereto.

C. ISSUE PRESENTED FOR REVIEW

3. Wherefore, Berrian submits the following issue for

review:

WHETHER THE COURT OF APPEALS ERRED WHEN IT LOOKED TO
THE CIRCUMSTANCES OF A KNIFE'S USE FOR PURPOSES OF

RCW 9.94A.825 TO QUALIFY A KNIFE WITH A BLADE UNDER
THREE INCHES AS A DEADLY WEAPON?

D. STATEMENT OF THE CASE

4. In August, 2013, Berrian was charged with committing
first degree assault in Pierce County Cause No. 13-1-03133-9,
while armed with a deadly weapon as defined in RCW 9.94A.825.

[}) "

The jury answered "yes" to the Special Verdict, exsposing

Berrian to increased punishment under RCW 9.94A.533(4)(a)(d).

5. On September 12, 2014, Pierce County Superior Court

Judge Jerry T. Costello, imposed Judgment and Sentence upon



See, Appendix 2
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E. SUBSTANTIVE FACTS

7. On November 13, 2012, Tavaris Morriel was hanging
out with his friends when they decided to walk to a local
Texaco Station to purchase beer. 3RP 70,74. While he was at
the Texaco, Morriel noticed the store clerk outside arguing
with two men. 3RP 75. One of those men, who had dreadlocks at
the time, was later identified as Berrian. 3RP 120. Morriel
went outside and tried to difuse the situation. 3RP 76. This
resulted in a physical fight between Morriel and Berrian. 3RP
78.

8. Morriel and Berrian fought, pulling each other to the
ground. 3RP 78. When the fight stopped, Berrian and the man he
was with began to walk away. 3RP 78. Soon after, Berrian ran up
behind Morriel. 3RP 83, Berrian then plunged his knife into
Morriel's chest. 3RP 83-84. Morriel could not remeber much about
the knife, but he recalled it was a short "shank" about the size

of his thumb. 3RP 86.
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3RP 92-93. He testified that he had some numbness around the
wound, and that he cannot take breaths as deep as he used to.
3RP 93-94. However, Dr. Strong testified that she would not
expect a stab wound like the one Morriel sustained to cause
permanent loss or impairment of an organ or bodily function.
2RP 82-83, 84.

F. ARGUMENT WHY REVIEW SHOULD BE GRANTED

13. The 48-month Deadly Weapon Enhancement to Berrian's

First Degree Assault Sentence was Imposed Contrary to Washington

Law. In a jury trial, Berrian was found guilty of committing
assault in the first degree by means of a knife, RCW 9A.36.011,

a deadly weapon within the meaning of RCW 9.94A.110(6), and of

the aggravating factor of committing that same aasault while
armed with that same knife, a deadly weapon within the meaning

of RCW 9.94A.825.

14, Initiative Measure 159, the "Hard Time for Armed

Crime Act,"

was passed during the 1995 legislative session and
became effective for offenses committed after July 23, 1995.
This initiative increased penalties and expanded the range of
crimes eligiable for weapon enhanceménts. For specified crimes,
when a court makes a finding of fact or when a jury returns a
special verdict finding that the accused or an accomplice was

armed with a deadly weapon (RCW 9.94A.825) at the time of the

commission of the crime, the sentence must be enhanced. The
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this Court should reverse the Court of Appeals affirmance of
the 48-month deadly weapon enhancement imposed upon Berrian
by the trial court on that basis. What is vexing here, the
Court should find, is the fact that the jury was never
instructed to look at the circumstances of the knife's use to
qgualify the knife as a deadly weapon. Thus, the deadly weapon
enhancement imposed must be VACATED.

G. CONCLUSION

28. Because Berrian's instant petition involves an issue
of substantial public interest that should be determined by the
Supreme Court, the Court should accept review.

It Should be so Ordered.

DATED this 30th day of December, 2015.

Respectfully submitted,
BY THE PETITIONER:

Dol Parndd 6 ey

DARRELL PARNEL BERRIAN

DOC No. 377195, C-aA-60-1L
Coyote Ridge Corrections Center
P.O. Box 769

Connell, Washington

99326-0769
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Filed
Washington State
Court of Appeals

Division Two

December 15,2015
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 1II

STATE OF WASHINGTON, No. 46687-2-11
Respondent,
V.
DARRELL PARNEL BERRIAN, UNPUBLISHED OPINION
Appellant.

SUTTON, J. — Darrell Parnel Berrian appeals his conviction and sentence for first degree
assault with a deadly weapon and the deadly weapon sentence enhancement. Berrian argues that
the State failed to present sufficient evidence of intent to cause great bodily harm and that he was
armed with and assaulted Tavaris Morriel with a deadly weapon. In his statement of additional
grounds (SAG), Berrian also argues that (1) the trial court improperly admitted the photomontage
from which Morriel identified Berrian as his assailant, (2) the trial court impermissibly closed the
court room when it answered a jury question, (3) the State was relieved of its burden of proof .
because the jury instructions were improper, and (4) his trial counsel was ineffective for failing to
propose a self-defense jury instruction.

We hold that the State presented sufficient evidence of intent to cause great bodily harm,
Berrian was armed with a deadly weapon, the trial court did not err in admitting the photomontage,
the trial court did not close the court room when it answered the jury’s question, the trial court’s
jury instructions were not improper, and Berrian received effective assistance of counsel.

Therefore, we affirm his conviction and deadly weapon sentence enhancement.



No. 46687-2-11

FACTS
I. STABBING iNCIDENT

On the evening of November 12,2012, Morriel was spending time with two of his friends.
The three were drinking alcohol, and at midnight they walked down the street from the apartment
complex they were in to a gas station to purchase more beer. While he was inside the store, Morriel
saw a store employee arguing with two black men in the parking lot. Morriel went outside “to
calm the situation down” by talking to them. 3 Verbatim Report of Proceedings (VRP) at 76.
When he approached and told the two men to “chill out,” one of the men, whose hair was in long
dreadlocks, swung at Morriel, and the two began fighting. 3 VRP at 76.

Morriel estimated that they fought in the parking lot for five to ten minutes and ended up
on the ground. Eventually, the men were separated. Morriel watched the two men walk down the
street; then, he began to walk across the street in the other direction with his two friends, and soon
after one of his friends told him that someone was running toward them. Morriel turned around,
and the man with dreadlocks who he had been fighting with stabbed Morriel in his torso, close to
his left breast, with a small knife that had a two inch blade. Once he realized what had happened,
Morriel walked across the street from the gas station to his girlfriend’s apartment, where he was
contacted by the police and medical aid personnel.

Morriel was transported to the emergency room, where he was treated by a trauma surgeon.
According to the trauma surgeon, the location of Morriel’s wound, near the diaphragm, was
“concerning” and that it is possible to have a wound to the chest which penetrates “all the way into
the abdomen.” 2 VRP at 75. The trauma surgeon performed a laparoscopic procedure on Morriel

to ensure that the knife had not done so. Also, a stabbing injury like Morriel’s could have
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punctured a lung. Morriel experienced immediate “bleeding around the lung,” which meant that
the knife penetrated deep enough to cause muscular bleeding in the chest cavity. 2 VRP
at 77.

Morriel continued to have difficulty breathing after he was released from the hbspital.
Morriel sought medical treatment again, and doctors discovered blood accumulation around
Morfiel’s lung. Morriel then underwent surgery to remove a clot that had formed in his wound.
If Morriel had not received treatment when he did, the blood clot would have been life threatening.
About eight months after the stabbing, he had a small scar and numbness where he was stabbed,
had a longer scar from the surgery, and he still could not breathe normally or “take deep breaths.”
3 VRP at 93-94.

1. PHOTOMONTAGES!

Because Morriel could not give law enforcement more than a general description of his
assailant, no detective was immediately assigned to investigate the case. In August 2013, however,
an inmate at Pierce County jail sent information to the Lakewood Police Department that another
inmate had told him he stabbed someone the previous fall in the neighborhood where the gas
station is located. Detective Jeff Martin investigated the tip.

Martin received the name of the informant, but he did not immediately speak with that
person because he wanted to independently verify the information. The informant had provided a

description of the suspect who had committed the stabbing and specified that it was someone

! The trial court did not conduct an evidentiary hearing on this issue. At trial, the jury heard
testimony from the Pierce County jail informant, Morriel, and Jeff Martin, the detective who
created the two photomontages and who testified at length about the process of creating and
presenting the montages to Morriel.
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within his unit in the jail, so Martin searched through the inmates that were currently housed in
that particular jail unit. Based on the description the informant provided, Martin narrowed down
the possible suspects to a single person. This person was not Berrian.

After he identified a possible suspect, Martin created a photomontage that included the
suspect he had narrowed down to but did not include Berrian. The montage included the suspect’s
booking photo with five additional booking photos of black males that looked similar to the
suspect. This montage was on a single sheet of paper. Martin informed Morriel that officers “may
have had a break in the case,” and he and another officer met with Morriel on August 7 to present
him with the montage. 4 VRP at 22. Before Morriel looked at the montage, he read and signed
an admonishment that told him not to guess in his choice and that the photos should not influence
his judgment. Morriel selected the person who Martin had earlier identified as the suspect,? but
stated that he was only “60 percent” certain that the person he chose was his assailant. 4 VRP
at 26.

The next day, Martin contacted the jail informant. During that interview, the informant
told Martin that his cellmate. Berrian, was the person who said he had stabbed a person at a gas
station the previous fall. Berrian told the informant that after the incident he had shaved off his
dreadlocks to “disguise himself.” 2 VRP at 169.

With this new information, Martin created a second photomontage that included Berrian’s
photograph with the only photograph that Martin could obtain at the time. Martin obtained this

photograph from Pierce County jail, and Berrian did not have dreadlocks in the photo. In this

2 This person was not Berrian.
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montage, eight different photos were on separate pages. Berrian’s photograph was photo number
seven. Martin created the second montage different from the first photomontage because the only
photo of Berrian available' to Martin at the time was “slightly unique compared to -- typical
photographs.” 4 VRP at 29. Martin chose the photos for the second montage based on different
aspects of their similarity to Berrian’s photo, such as two individuals with their mouths open and
two in gray clothing. All of the photos were of black males in jail uniforms.

When Martin contacted Morriel again to look at the second montage, Martin told Morriel
that he “might have been right about being wrong™ about his first choice. 3 VRP at 130. Before
looking at the photos, Morriel again read and signed an admonishment identiéal to the first
admonishment. Martin asked the officer who accompanied him, who had no knowledge of the
investigation, to show the photos to Morriel so as to alleviate any suggestiveness that Martin may
have conveyed. Morriel had an emotional reaction when he turned the page to Berrian’s
“photograph and immediately identified Berrian as his assailant. At trial, Morriel again identified
Berrian as the man who stabbed him.

II. PROCEDURE
The State charged Berrian with one count of first degree assault while armed with a deadly

weapon.
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A. CrR 3.6 MOTION TO SUPPRESS PHOTOMONTAGES & MOTION TO DISMISS

Berrian moved to suppress evidence of the two photomontages and Morriel’s identification
of him using the photomontages. At the CrR 3.6 hearing, defense counsel waived an evidentiary
hearing on tﬁe photomontage issue because the surrounding facts were undisputed. The trial court
found that because the parties’ pleadings sufficiently described the circumstances of the montages
and the key facts were largely undisputed, testimony was unnecessary and would not “appreciably
add to the Court’s understanding.” Clerk’s Papers (CP) at 85.

Before counsel provided oral argument on the suppression motion, the trial court noted that
he had read the parties’ briefs on the motion and asked counsel to focus on the suggestiveness of
the photomontages. Following argument, the trial court denied Berrian’s motion to suppress the
photomontages because the second montage was not overly suggestive.

The trial court reasoned that the second photomontage and Berrian’s photo in it was not
“alarmingly unusual” because all of the men were black males who “generally resembie
[Berrian].” CP at 85, 86. The trial court explained that Martin’s comment about Morriel’s
uncertainty in his choice from the first photomontage “did not suggest to Mr. Morriel that he should
choose anyone from among the eight photographs.” CP at 87.

After the State rested its case, Berrian moved to dismiss the charge. Berrian argued that
the State had not presented sufficient evidence of his intent to cause Morriel great bodily harm or
that he was armed with a knife that had a blade three inches or longer. The trial court denied

Berrian’s motion.
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B. JURY INSTRUCTIONS, QUESTION & VERDICT

The State proposed jury instructions and, before the trial court ruled on its specific
instructions, defense counsel indicated that he had no objections to the State’s proposed
instructions. The trial court’s to-convict instruction on first degree assault provided as follows:

To convict the defendant of the crime of assault in the first degree, each of
the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about November 13, 2012, the defendant assaulted Tavaris Morriel;

(2) That the assault was committed with a deadly weapon or by a force or means

likely to produce great bodily harm or death;

(3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

CP at 152. The trial court instructed the jury that “[g]reat bodily harm means bodily injury that
creates a probability of death, or that causes significant serious permanent disfigurement, or that
causes a significant permanent loss or impairment of the function of any bodily part or organ.”
CP at 154.

As to the State’s charge of a deadly weapon sentencing enhancement, the trial court
instructed the jury that a deadly weapon is “any weapon, device, or instrument, which under the
circumstances in which it is used, attempted to be used, or threatened to be used, is readily capable
of causing death or substantial bodily harm.” CP at 156. The trial court further instructed the jury
that substantial bodily harm is “bodily injury that involves a temporary but substantial
disfigurement, or that causes a temporary but substantial loss or impairment of the function of any
bodily part or organ, or that causes a fracture of any bodily part.” CP at 157.

During deliberations, the jury sent the trial court a question, but the parties did not designate

the question in the Clerk’s Papers on appeal, and the trial court did not read the question into the

record. However, the trial court opened its discussion of the jury question by asking counsel if
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both of them had had' a chance to review it. Defense counsel responded, “Yes, Your Honor.”
4 VRP at 125. The parties and the trial court then discussed how to answer the question, and the
trial court ruled that it would answer as defense counsel had requested.

The jury found Berrian guilty of first degree assault and found by a special verdict that he
was armed with a deadly weapon at the time of the assault. Berrian appeals.

ANALYSIS

Berrian raises two issues on appeal. First, he argues that the State failed to prove every
element of first degree assault because it did not present sufficient evidence of intent to inflict great
bodily harm. Second, Berrian argues that the State also failed to present sufficient evidence that
Berrian assaulted Morriel with a deadly weapon, an element of first degree assault, or that he was
armed with é deadly weapon, a requirement of the sentencing enhancement. We disagree.
[. STANDARD OF REVIEW ON SUFFICIENCY OF THE EVIDENCE

Due process requires the State to prove every element of the charged crime beyond a
reasonable doubt. State v. Kalebaugh, 183 Wn.2d 578, 584, 355 P.3d 253, 256 (2015). To
determine if the State presented sufficient evidence, we view the evidence in the light most
favorable to the prosecution and ask whether any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. State v. Condon, 182 Wn.2d 307, 314,
343 P.3d 357 (2015). An appellant’s claim of insufficient evidence admits the truth of the State’s
evidence and *“*all inferences that reasonably can be drawn [from it].”” Condon, 182 Wn.2d at 314

(alteration in original) (quoting State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992)).
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II. INTENT TO INFLICT GREAT BODILY HARM

Berrian argues that the State presented insufficient evidence for the jury to find that he
acted with intent to inflict great bodily harm because the knife he used was two inches, the knife
wound did not impact any of Morriel’s vital organs, the injury caused “only some internal
bleeding,” and the wound left a small scar. Br. of Appellant at 11. We disagree.'

The State charged Berrian with first degree assault under RCW 9A.36.011(1)(a). That
statute provides that a person commits first degree assault “if he or she, with intent to inflict great

bodily harm . . . [a]ssaults another.” RCW 9A.36.011(1)(a). Great bodily harm is “bodily injury
which creates a probability of death, or which causes significant serious permanent disﬁgurement,
or which causes a significant permanent loss or impairment of the function of any bodily part or
organ.” RCW 9A.04.110(4)(c).

To find Berrian guilty of first degree assault, the jury was required to find beyond a
reasonable doubt that Berrian, when he stabbed Morriel, “acted with intent to inflict great bodily
harm.” CP at 152. The trial court’s jury instructions defined great bodily harm as “injury that
creates a probability of death . . . or that causes . . . impairment of the function of any bodily part
or organ.” CP at 154.

A person acts with intent “when he or she acts with the objective or purpose to accomplish
a result which constitutes a crime.” RCW 9A.08.010. First degree assault requires proof of
specific intent, which is intent to produce a specific result. State v. Elmi, 166 Wn.2d 209, 215, 207
P.3d 439 (2009). Evidence of intent “‘is to be gathered from all of the circumstances of the case,
including not only the manner and act of inflicting the wound, but also the nature of the prior

relationship and any previous threats.” State v. Wilson, 125 Wn.2d 212,217, 883 P.2d 320 (1994)
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(internal quotation marks omitted) (quoting State v. Ferreira, 69 Wn. App. 465, 468, 850 P.2d 541
(1993)). Specific intent may not be presumed, but we may infer it “as a logical probability from
all the facts and circumstances.” Wilson, 125 Wn.2d at 217.

We have previously held that stabbing a person in the chest falls within the statutory
standard of great bodily harm. State v. Langford, 67 Wn. App. 572, 587, 837 P.2d 1037 (1992),
review denied, 121 Wn.2d 1007 (1993), cert. denied, 510 U.S. 838 (1993). We have also
previously held that a rational jury could find that the defendant acted with intent to cause great
bodily harm when he stabbed several people “in the back, chest[,] or stomach™ and one persdn
needed several surgeries to repair the damage. State v. Huddleston, 80 Wn. App. 916, 922,
912 P.2d 1068 (1996).

The State’s evidence at trial was sufficient for a rational jury to find that Berrian acted with
intent to inflict great bodily harm when he stabbed Morriel. After fighting in the gas station
parking lot, Morriel and Berrian left the area in opposite directions. As Morriel and his friends
walked away, however, Berrian ran back to him and stabbed Morriel. It is undisputed that Berrian
stabbed Morriel in his chest, near his left breast and the area of his diaphragm and his lungs. If
Morriel had not undergone surgery for the blood clot that formed around his lung after his initial
treatment, the injury inflicted by Berrian would have threatened Morriel’s life. Morriel was unable
to take deep breaths even after healing from thelsurgery. Viewed in the light most favorable to the
State, it can be inferred “as a logical probability” from these facts and circumstances that Berrian

acted with specific intent to inflict great bodily harm. Wilson, 125 Wn.2d at 217.

10
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[II. ARMED AND ASSAULTED VICTIM WITH A DEADLY WEAPON

Berrian also argues that the State presented insufficient evidence that he was armed with a
deadly weapon and assaulted Morriel with that deadly weapon. We disagree.

The crime of first degree assault, as charged by the State, requires proof that Berrian
assaulted Morriel with a deadly weapon. RCW 9A.36.011(1)(a). A deadly weapon under the
crime of first degree assault is a weapon “which, under the circumstances in which it is used
... 1s readily capable of causing death or substantial bodily harm.” RCW 9A.04.110(6).

“The State’s information further charged that Berrian’s sentence should be enhanced
because he was armed with a knife, “a deadly weapon,” when he assaulted Morriel.> CP at 1-2.
To enhance a defendant’s sentence following a guilty verdict, the jury must find that the defendant
used “an implement or instrument which has the capacity to inflict death and from the manner in
which it is used, is likely to produce or may easily and readily produce death.” RCW 9.94A .825.

The trial court instructed the jury that a deadly weapon is a weapon which, “under the
circumstances in which it is used . . . is readily capable of causing death or substantial bodily
harm.” CP at 156. Substantial bodily harm is “bodily injury which involves a temporary but
substantial disfigurement, or which causes a temporary but substantial loss or impairment of the
function of any bodily part or organ.” RCW 9A.04.110(4)(b). The trial court’s jury instruction
defining substantial bodily harm was identical to this statute.

A knife that has a blade longer than three inches is per se a deadly weapon.

RCW 9.94A.825. 1t is a question of fact for the jury, however, whether a knife that has a blade

3 RCW 9.94A.530 provides that the trial court may sentence a person to serve additional time on
a standard range sentence if the jury finds that the defendant was armed with a deadly weapon.

11
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shorter than three inches is a deadly weapon. State v. Cobb, 22 Wn. App. 221, 223, 589 P.2d 297
(1978). “The test is not the extent of the wounds actually inflicted.” Cobb, 22 Wn. App. at 223.
“Rather, the test is whether the knife was capable of inflicting life threatening injuries under the
circumstances of its use.” Cobb, 22 Wn. App. at 223 (emphasis omitted).

In Cobb, we held that the State presented sufficient evidence of a deadly weapon where a
knife with less than a three inch blade produced a cut over the sternum bone, a cut to the forehead,
and a cut in the muscle of the left arm. Cobb, 22 Wn. App. at 223. Although these injuries were
not life threatening, we reasoned that a reasonable jury could have found that the knife was a
deadly weapon in part because it could “inflict a penetrating wound to the chest cavity and
endanger major structures.” Cobb, 22 Wn. App. at 223-24.

Likewise, in State v. Thompson, 88 Wn.2d 546, 564 P.2d 323 (1977), the defendant used a
pocketknife with a blade two to three inches in length to assault the victim during a robbery. The
defendant held the knife against the victim’s neck, and the victim sustained bruises on her right
arm and a cut on her neck. Thompson, 88 Wn.2d at 550. Given these circumstances of the knife’s
use, our Supreme Court held that the jury could have properly found that the knife was a deadly
weapon. Thompson, 88 Wn.2d at 550.

Here, the only evidence of the size of Berrian's knife was Morriel’s estimation that it was
“about two inches.” 3 VRP at 86. Thus, the knife was not per se a deadly weapon under
RCW 9.94A.825.

The circumstances in which Berrian used the knife, however, demonstrate that the State
presented sufficient evidence for a rational jury to properly find beyond a reasonable doubt that

the knife was a deadly weapon. The trauma surgeon who treated Morriel testified that the location

12
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of Morriel’s wound, near the diaphragm, was “concerning” and that it is possible to have a wound
to the chest which penetrates “all the way into the abdomen.” 2 VRP at 75. She further explained
that a stabbing injury like Morriel’s could have punctured a lung. Morriel experienced immediate
“bleeding around the lung,” which meant that the knife penetrated deep enough to cause muscular
bleeding in the chest cavity. 2 VRP at 77.

Following his initial treatment, Morriel continued to experience shortness of breath.
Morriel underwent surgery to clear a clot that had formed around his lung. If Morriel had not
sought medical treatment for the clot, the injury would have been life threatening. Morriel testified
that he still could not take deep breaths. Thus, the State provided sufficient evidence that Berrian
used the knife in a way that could have easily produced Morriel’s death. Therefore, a reasonable
jury could have found that Berrian was armed and assaulted Morriel with a deadly weapon.

SAG ISSUES

Berrian raises two issues in his SAG that we do not address on the merits. First, Berrian
claims that the informant’s testimony was inadmissible hearsay. Assuming that Berrian is
referring to the testimony of the Pierce County jail informant, Berrian does not identify which
portion of the informant’s testimony he believes was inadmissible hearsay, and he does not provide
further argument on why this testimony was inadmissible. To the extent that the informant’s
testimony consisted of hearsay, however, the out of court statements that he testified to were
Berrian’s own words and were thus admissible. ER 801(d)(2) (party opponent’s statements are
not hearsay).

Second, Berrian claims that “[t]he State refused to introduce any Georgia State statutes

[that] may be found to be comparable to any Washington State statutory language.” SAG at 2.

13
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Our State Supreme Court has held that a defendant’s “affirmative acknowledgment” that prior out-
of-state convictions are properly included in his or her offender score satisfies the State’s burden
to prove comparability of prior out-of-state convictions. State v. Ross, 152 Wn.2d 220, 230, 95
P.3d 1225 (2004) (emphasis omitted). Berrian’s judgment and sentence includes two prior Georgia
convictions in his criminal history and, at the sentencing hearing, Berrian did not dispute the
calculation of his offender score. 4 VRP at 134-35 (“The Court: Is there any quarrel with the
calculation of Mr. Berrian’s offender score? [Defense counsel]: No, Your Honor.”). Thus,
Berrian has waived this Aclaim of error.

Berrian raises five additional issues in his SAG. All of these claims of error fail.*
1. PHOTOMONTAGE

Berrian first argues that the trial court erred by admitting the second photomontage from
which Morriel identified Berrian as his assailant. Berrian claims that the trial court erred when it
admitted the photomontage because (1) admission of the photomontage violated his right to due

process, (2) the identification procedure was conducted while he was in custody, and (3) Martin’s

4 Berrian also argues that irregularities at trial prevented him from having a fair trial and thus we
should overturn the jury’s verdict, citing CrR 7.5(a)(5). Other than his assignments of error,
Berrian does not specify what irregularities justify reversing his conviction. Because the trial court
did not err in any of the claims Berrian raises in his SAG, and the trial proceeding below otherwise
appears to be fair, public, and proper, this claim also fails. RAP 10.10(c).

14
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comment that Morriel may have been “right about being wrong” was tantamount to witness
tampering.® 3 VRP at 130. The trial court did not err by admitting the photomontage.®
A. DUE PROCESS

Berrian argues that the trial court violated his right to due process and abused its discretion
when it denied his motion to suppress the photomontage, which he argues was improperly
suggestive. Berrian also argues that the trial court violated his right to due process because it failed
to adequately discuss the rules applicable to admitting photomontage evidence, requiring him to

argue that the photomontage was suggestive.’

j\n out-of-court identification of a suspect using a photomontage violates a defendant’s
right to due process if the procedure was “‘so impermissibly suggestive as to give rise to a
substantial likelihood of irreparable misidentification.”” State v. Vickers, 148 Wn.2d 91, 118, 59
P.3d 58 (2002) (quoting State v. Linares, 98 Wn. App. 397,401 989 P.2d 591 (1999)). Due process

concerns arise in the context of an eye witness identification only when an identification procedure

3 Berrian also argues that the photomontage was “harmfully prejudicial and toxic™ to his “burdens
and presumptions.” SAG at 12. To the extent that this argument is not an extension of Berrian’s
due process arguments, this claim of error fails because Berrian did not object to the photomontage
below under prejudice grounds. Thus, he failed to preserve it. State v. Hamilton, 179 Wn. App.
870, 878, 320 P.3d 142 (2014) (“Even if a defendant objects to the introduction of evidence at
trial, he or she ‘may assign evidentiary error on appeal only on a specific ground made at trial.””
(quoting State v. Kirkman, 159 Wn.2d 918, 926, 155 P.3d 125 (2007)).

6 Berrian notes that he “has not been provided with a copy of any of the trial court[’s] order, minute
entries,” or other relevant materials “to better focus the issues.” SAG at 20. Berrian cites
RAP 9.11, which allows us under certain circumstances to direct the trial court to take additional
evidence before we decide a case. This rule does not apply here.

7 Berrian further argues that the trial court abused its discretion in “overlook[ing] the well

established” law on this issue. SAG at 13. Because admission of the photomontage did not violate
Berrian’s right to due process, the trial court did not abuse its discretion.

15
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is both suggestiye and unnecessary. State v. Sanchez, 171 Wn. App. 518, 573, 288 P.3d 351
(2012).

Berrian repeatedly asserts that the trial court shifted a burden onto him to disprove
suggestiveness of the photomontage before requiring the State to prove the necessity of the
evidence. We disagree. Washington State case law is clear that when challenging the admissibility
of an identification from a photomontage the defendant first carries the burden to establish
impermissible suggestiveness. Vickers, 148 Wn.2d at 118. If the defendant fails to meet this
burden, the inquiry ends. Vickers, 148 Wn.2d at 118. However, if the defendant meets this burden,
the trial court then considers, based on a totality of the circumstances, whether the procedure
“created a substantial likelihood of irreparable misidentification.” Vickers, 148 Wn.2d at 118.
When deciding the admissibility of a suspect identification, the trial court must ensure that the
identification is reliable by evaluating “the witness’s opportunity to observe the suspect, the
accuracy of any prior descriptions, the witness’s level of certainty, and the passage of time.” State
v. Collins, 152 Wn. App. 429, 434,216 P.3d 463 (2009).

Berrian cannot demonstrate that Martin’s second photomontage, from which Morriel
identified Berrian, was impermissibly suggestive. All eight photographs in the photomontage were
booking photographs of black males who appeared to be the same general age. Although Berrian’s
facial expression in the montage is somewhat unusual, Martin deliberately chose the other seven

photographs to prevent Berrian’s photo from standing out.® As the trial court reasoned, Berrian’s

8 Martin chose two individuals with their mouths closed and two individuals with their mouths
open; for each of these discrete categories, Martin chose two photos of inmates with orange
uniforms and two inmates with gray uniforms.

16
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photograph is not so unusual so as to “leap off the page.” CP at 86. Thus, the trial court properly
denied Berrian’s motion to suppress the photomontage because it was not impermissibly
suggestive. Therefore, the trial court need not have explicitly discussed necessity, contrary to
Berrian’s argument.

We also disagree that the trial court failed to consider applicable law on this issue and that
it was uninterested in an in depth discussion. Both defense counsel and the State provided full
briefing on the issue. At the CrR 3.6 hearing, the trial court noted that it had read the parties’ briefs
on the motion and asked counsel to focus on the suggestiveness of the photomontages. This
request does not mean that the trial court iénored applicable case law. Furthermore, the trial court
holds broad inherent power and statutory authority over courtroom operations. State v. Lormor,
172 Wn.2d 85, 93, 257 P.3d 624 (2011). The record reflects that the trial c?ourt did not abuse its
discretion in asking counsel to focus on a particular issue.

B. IN-CUSTODY IDENTIFICATION

Berrian also argues that the photomontage was inadmissible because Martin should have
used a line-up instead because Berrian was in custody. We disagree.

Berrian relies heavily on State v. Thorkelson, which explained previous dicta by our
Supreme Court that “disapproved of the use of photographic identification procedures when a
suspect is in custody,” favoring a lineup procedure instead. State v. Thorkelson, 25 Wn. App. 615,
618, 611 P.2d 1278 (1980). Division Two of this court declined to follow the Thorkelson
reasoning. State v. Royer, 58 Wn. App. 778, 782, 794 P.2d 1325 (1990). “*[A] photographic
identification conducted while a defendant is in custody, although not favored, will be suppressed

only if it is so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable

17
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misidentification.”” Royer, 58 Wn. App. at 782 (quoting State v. Weddel, 29 Wn. App. 461, 473,
629 P.2d 912 (1981)). This holding is nearly identical to our Supreme Court’s current rule on the
admissibility of photomontages. See Vickers, 148 Wn.2d at 118.

Berrian also relies on State v. Nettles, which disapproved of the specific photographic
identification procedure used in that case. State v. Nettles, 81 Wn.2d 20.5, 207, 209, 500 P.2d 752
(1972) (in an investigation involving two suspects, victim was shown only four photographs two
weeks before trial, two women and two men; one of the photographs of the men was one defendant
and one of the women was the other defendant). The Nettles court described a favored procedure:

The witness should be shown the pictures of a number of possible suspects. The

pictures of those suspects upon whom police suspicion has alighted at the time

should not be particularly distinguishable from the other photographs shown to the
witnesses; nor should any words or actions on the part of the police indicate the

“favored” suspect. '

Nettles, 81 Wn.2d at 210.

According to Martin’s testimony at trial, the favored procedure in Nettles is precisely the
procedure Martin used in the two photomontages. Martin included muitiple photos of individuals
that were not “particularly distinguishable™ from each other, and anothér detective unfamiliar with
the investigation presented the photos to Morriel so as to ensure Martin’s conduct was not
suggestive. Nettles, 81 Wn.2d at 210. As concluded above, the trial court properly denied

Berrian’s motion to suppress because this procedure was not impermissibly suggestive. Thus,

Berrian’s claim that the photomontage must be suppressed because he was in custody fails.

18
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C. WITNESS TAMPERING

Lastly, Berrian argues that the trial court erred in admitting the second photomontage
because Martin’s comment that Morriel’s uncertainty in his pick from the first photomontage may
have been correct was equivalent to witness tampering. No evidence on the record suggests that
Martin’s conduct amounted to witness tampering.

Witness tampering, among other actions, is an attempt to influence a witness to testify
falsely.® State v. Williamson, 131 Wn. App. 1, 6, 86 P.3d 1221 (2004), as amended (2005). In a
prosecuﬁon for witness tampering, the State is entitled to rely on both the literal meaning of the
words used to influence the witness as well as inferences from the words and the context in which
they were used. State v. Rempel, 114 Wn.2d 77, 83-84, 785 P.2d 1134 (1990).

The record does not contain any evidence that Martin attempted to influence Morriel to
testify falsely or that supports an inference that Martin engaged in witness tampering. Martin’s
comment about Morriel’s uncertainty did not suggest a specific person that Martin believed
Morriel should choose from the second photomontage. Nor did Martin’s comment suggest that
Morriel should withhold testimony. In fact, the admonishment that Morriel read before looking
through the photomontages instructed him to not guess and that the photographs were not meant
to influence his judgment. Martin did not threaten Morriel or direct him to pick a certain individual

from the montage. Thus, Berrian’s claim of witness tampering fails.

® RCW 9A.72.120 provides that a person is guilty of witness tampering when he or she “attempts
to induce a witness . . . or a person whom he or she has reason to believe may have information
relevant to a criminal investigation . . . to: (a) [t]estify falsely or . . . to withhold any testimony; or
... (¢) [w]ithhold from a law enforcement agency information which he or she has relevant to a
criminal investigation.”
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II. PuBLIC TRIAL

Berrian next argues that the trial court violated his right to a public trial when it considered
a jury question “in camera” without applying the Bone-Club'® factors.'! SAG at 3. We disagree.

A criminal defendant’s right to a public trial is guaranteed by our state and federal
constitutions. U.S. Const. amend. VI; Wash. Const. art 1, § 22. We analyze whether the trial court
impermissibly closed the court room according to a three-step framework. State v. Love,
183 Wn.2d 598, 605, 354 P.3d 841 (2015). First, we ask whether the defendant’s right to a public
trial att‘aches to the particular proceeding at issue. Love, 183 Wn.2d at 605. Second, if the public
trial right attaches to the proceeding, we ask whether the courtroom was closed. Love, 183 Wn.2d
at 605. Lastly, we ask if the courtroom closure was justified. Love, 183 Wn.2d at 605. The
appellant carries the burden to prove the first two steps while the proponent of the alleged closure
carries the burden to prove the third step. Love, 183 Wn.2d at 605.

The right to a public trial attaches to the trial court’s handling of a jury question. See State
v. Koss, 181 Wn.2d 493, 501, 334 P.3d 1042 (2014) (addressing appellant’s claim that the trial
court impermissibly closed the courtroom when it did not discuss the jury’s question on the record).
Thus, Berrian has met his burden on the first step of the public trial framework. Love, 183 Wn.2d

at 605.

10 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).

I Although Berrian did not object to the alleged courtroom closure below, he may raise his right
to a public trial for the first time on appeal. State v. Shearer, 181 Wn.2d 564, 569-70, 334 P.3d
1078 (2014).
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However, Berrian cannot meet his burden on the second step of the framework, whether
the courtroom was actually closed to the public. Love, 183 Wn.2d at 605. The record does not
reflect that the trial court addressed the jury’s question in a closed courtroom. Thus, Berrian’s
claim fails.

[II. Jury INSTRQCTIONS

Berrian next argues that the State was relieved of its burden to prove every essential
element of first degree assault because the trial court did not properly instruct the jury.'> By
shifting the “preliminary burden of proof” onto the defense by not receiving testimony on the
photomontage procedure, Berrian argues that the trial court could not have accurately instructed
the jury on the elements of the charged crime. SAG at 20. We disagree.

We review challenges to the legal sufficiency of jury instructions de novo. State v. Walker,
182 Wn.2d 463, 481, 341 P.3d 976, cert. denied 135 S. Ct. 2844 (2015). Jury instructions that
relieve the State of its burden to prove every essential element of the charged crime are not legally
sufficient. Walker, 182 Wn.2d at 481.

The to-convict jury instruction on first degree assault in this case is identical to
WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL, 35.02. Cf 11 WASHINGTON PRACTICE:
WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL, 35.02 at 452 (3d ed. 2008) (WPIC 35.02)

and CP at 152. The Washington Pattern Instruction on first degree assault mirrors the statutory

12 Defense counsel accepted the State's proposed jury instructions without objection because they
were “straight out of the [ Washington Pattern Jury Instructions].” 4 VRP at 66. However, because
the due process clause requires the State to prove every element of the charged offense beyond a
reasonable doubt and a jury instruction that relieves the State of its burden is an error of
constitutional magnitude, Berrian may raise challenges to the jury instructions for the first time on
appeal. State v. Ridgley, 141 Wn. App. 771, 779, 174 P3d 105 (2007).
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elements of first degree assault.!* Cf WPIC 35.02 and RCW 9A.36.011. The to-convict
instruction twice told the jury that it must find every element listed in the jury instruction beyond
a reasonable doubt. Thus, nothing in the to-convict jury instruction on first degree assault relieved
the State of its burden to prove every element of the charged crime beyond a reasonable doubt.
The legal sufficiency of this jury instruction is unrelated to the admissibility of the photomontage,
which as we held above the trial court properly admitted. Therefore, Berrian’s claim of error fails.
IV. EFFECTIVE ASSISTANCE OF COUNSEL

Finally, Berrian argues that his trial counsel was ineffective for failing to propose a self-
defense jury instruction because Morriel was intoxicated and the testimony of the State’s witnesses
was conflicting.!* Because Berrian was not entitled to a self-defense jury instruction and trial

counsel’s request for such an instruction would have been futile, his claim of error fails.

B WPIC 35;02 provides that the jury should be instructed on the elements of first degree assault
as follows:

To convict the defendant of the crime of assault in the first degree, each of
the following elements of the crime must be proved beyond a reasonable doubt:
(1) That on or about(date), the defendant assaulted(name of person);
(2) That the assault was committed [with a firearm] [or] [with a deadly
weapon] [or] [by a force or means likely to produce great bodily harm or death];
(3) That the defendant acted with intent to inflict great bodily harm; and
(4) That this act occurred in the State of Washington.
If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt. then it will be your duty to return a verdict of guilty.
On the other hand, if, after weighing all the evidence. you have a reasonable
doubt as to any one of these elements, then it will be your duty to return a verdict
of not guilty.

14 Berrian further assigns error to his trial counsel’s performance “for not challenging the State”
on the issues he raises in his SAG. SAG at 2. Berrian’s counsel objected to introduction of the
photomontage, which constitutes the majority of Berrian’s argument in his SAG. Because we hold
that the remaining claims of error in Berrian’s SAG fail for various reasons, we do not further
consider Berrian’s claim that his counsel was ineffective on these issues.
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A. STANDARD OF REVIEW

Under our state and federal constitutions, a criminal defendant has the right to effective
assistance of counsel. State v. Jones, 183 Wn.2d 327, 339, 352 P.3d 776 (2015). To prevail on a
claim that trial counsel was ineffective, the defendant has the burden to establish (1) that counsel’s
representation was deficient by falling below an objective standard of reasonableness and (2) a
reasonable probability that the result of the proceeding would have been different if counsel had
been effective. Jones, 183 Wn.2d at 339.

Our review of an attorney’s performance is “highly deferential.” State v. Humphries,
181 Wn.2d 708, 720, 336 P.3d 1121 (2014). If trial counsel’s conduct may be considered a
legitimate trial tactic, his or her performance is not deficient. Humphries, 181 Wn.2d at 720. To
overcome our presumption that trial counsel’s performance is reasonable, a defendant bears the
burden to establish the absence of a legitimate trial tactic that explains trial counsel’s performance.
State v. Hamilton, 179 Wn. App. 870, 879-80, 320 P.3d 142 (2014). We review the reasonableness
of counsel’s performance by considering all the circumstances surrounding counsel’s trial
decisions. Hamilton, 179 Wn. App. at 879.
B. SELF-DEFENSE INSTRUCTION

A defendant is entitled to a self-defense jury instruction when he or she produces “some
evidence” of self-defense. State v. Walden, 131 Wn.2d 469, 473, 932 P.2d 1237 (1997). Once the
defendant does so, the burden shifts to the prosecution to prove the absence of self-defense beyond
a reasonable doubt. Walden, 131 Wn.2d at 473. “Evidence of self-defense is evaluated ‘from the

standpoint of the reasonably prudent person, knowing all the defendant knows and seeing all the
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defendant sees.”” Walden, 131 Wn.2d at 474 (quoting State v. Janes, 121 Wn.2d 220, 238,
850 P.2d 495 (1993)).

No evidence on the record demonstrates that Morriel was the first aggressor in the fist fight
at gas station, which would have put Berrian in a position to defend himself. Instead, Morriel
testified that he intervened in an argument between Berrian and a store clerk. According to
Morriel’s testimony, one of the men arguiﬁg with the clerk, Berrian, swung at him after he tried to
calm the situation. The fist fight between Morriel and Berrian ended and Morriel began to walk
away, but Berrian, ran back to him and stabbed him with a knife. There is no evidence in the
record that Berrian acted in self-defense, and thus Berrian was not entitled to a self-defense
instruction.

Morriel s level of intoxication, alone, is not sufficient to justify a self-defense instruction
without “some evidence” that Berrian acted in self-defense. Walden, 131 Wn.2d at 473. Nor
would inconsistent witness testimony justify the need for a self-defense instruqtion without
evidence that Berrian’s conduct was justifiable self-defense. The testimony at trial did not
establish that Berrian was entitled to a self-defense instruction because he did not produce any
evidence of self-defense. Therefore, defense counsel’s request for a self-defense instruction would
have been futile. Berrian’s counsel was not deficient for failing to request such an instruction.

CONCLUSION

We hold that the State presented sufficient evidence of intent to cause great bbdily harm,

Berrian was armed with a deadly weapon, the trial court did not err in admitting the photomontage,

the trial court did not close the court room when it answered the jury’s question, the trial court’s
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jury instructions were not improper, and Berrian received effective assistance of counsel.
Therefore, we affirm his conviction and deadly weapon sentence enhancement.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

Auton, 4

SUTTON,J. €
We concur:

et -

"WORSWICK, P.J. (/

25



APPENDTIZX

|I2Il

FELONY JUDGMENT AND SENTENCE



RUETEY

P

i
o 2

£

< 3

RILRYAY 6

" e n
i 7

N

|

16
17
vanu 18

N

19

21
22
23
Lury o 24
26
27

28

Y SRR

qw Case Nu;'nber: 13-1-03133-9 Date: September 14
Serialll): TAT742C29-110A-9BE2-AIDSAA0947E132BD]3-1-03133-9
Cerlified By: Kevin Stuck Plerce County Clerk, YWashington

SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNT)

STATE OF WASHINGTON,
Plaintiff, } CAUSENO. 13-1-03133-9

v JUDGMI'NT AND SENTENCE (FIS) ?77/95
Prison E

DARRELI PARNEL BERRIAN ﬁchw 0.94A.712:€.04A.5¢7 Prison Comfinement 7 /(o- 1y

Defendant. | [ ] Jail One Year or Less

[ ]Firz-Time Offender . SEP 15 2014

SID: WAR7230532 [ 1 Special Sexual Offendsr Sentencing Altemative

DORB: 12/¢5/1981 [ ]Spedal Drug Ofender Sentencing Alternative

[ }Ahemstiveto Confinemert (ATCO)

{ ] Clerk’s Actima Required, para 4.5 (SDOSA),

4.7and 48 (S8508A)4.152, 53, 56 md 58

[ 1Juvenile Decline { YMandatory [ }Discreticnary

I HEARING

1.1 A satencing hearing was held md the defendant the defendart's lawyer and the (deputy) prosequting
SIOTNEY WETS Present.

I FINDINGS
Thers being no reason why judement shonld not be pronounced, the court FINDS:

21 CURKENT OFFENSE(S): The defendant was found guilty on 0811714
by[ Jplez [ X]pwy-verdict[ ]benchirial off

COUNT | CRIME RO ENHANCEMENT | DATEOY WMCIDENTNQG.
TYPE* CRIMT
‘ ey - T —
1 ASSAULT INTHE PA38011(A)@ | D 09/0513 LAKEWOOD FD
FIRST DEGRER (E20) 123180020

* (F) Firearm, (T) Qther deadly weapans, (V) VUCSA in a pratected zone, (VH) Ve Hoeen, See RCW 46.61.520,
(1P Juv enile present, (SM) Sexual Motivation, (SCF) Sexal Comduct with a Child for aFe. See RCW
0.044 53378). (If the crime is 8 drug offense, inclnde the type of drug in the second column)

g5 charged in the Jury Verdict Informstion

[M] A special verdict/finding for use of deadly weapon cther than a firearm was rehrned an Count(s) L
RCW 0.04A £02 0. 044533,

JUDGMENT AND SENTEMCE (75)
Felony) (7/2007) Page 1 of 11 Office of Prosccaling Attorney

{ O — 930 Tncoma Avenue S. Room 946
l L" - - ’ Tacomna, Washinglon 98402-2171

Tetepliume: (253) 798-7400
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%’ Case Numbar: 13-1-03133-9 Date: Septembar 'MM

SeriallD: 7A742C29-110A-9BE2-ASDGAADS47E132BD]3-1-03133-9
Certitled By: Kevin Steck Plerca County Clerk, ‘Washington

{ ] Current offenses encompassing the same criminal conduct ang counting as e rime in determining
the offender scere are (RCW 99044 580):

[30] Other anrent convictions listed under different cause numbers used in calanlating the offender scexre
mre (list offense and catse numb er): ATTEMPTED ROERERY IN THE FIRST DEGREE,
UNLAWEFUL POSSESSION OF A FIREARM IN THE FIRST DEGREE, 13-1-027(7-2

22 CRIMINAL HISTORY (RCW 9944 5)5):
SENIENCING Aor]
comt oz amer | Voo | oamer | ol Tmor
Comty & Stats) uy
PURCHESERSSISS. O0THS 5 Lowndex Co. 03757539 A
1 CONTROLLED SUBSTANCE Superior Ct. GA
N SALEOFCOCAINE DRGSR Lowndes Co. 15/18710 A
Superior Ct, GA
%Tn%mmmmmmm:mﬁwuﬁmm&m
offruderonercREW-S4A-525: gy Piecee Lo, W 2D
t. Rovdoe o
R8sl Al L MM Pe Guwn HED A
23  SENTENCINGDATA: ‘
COUN? | OYFENDIR | SERIQUSNESS STANDARD RANGE FLUS TOTALSTANDARD | MAZIMUM
NO. SCORE LEVEL (nct inchuding mhencomonts) | ENHANCEMENTS RANGHE TORM
(includng wmhmeemants)
I 5 X 138-184 MOS A3 M0S 186-232 M08 LIFE
24 { ] EXCEFIIONAL SENTENCE. Substantial and compelling reazons exist which justify an
exceptional sentence:
[ ]within[ ] belea the standsrd range for Count(s)
[ ] ebove the standszd range for Count(s)

[ 17The defendant end state stipulate that justice is best .a'veu by imposition of the exceptional sentence
above the stsndard range and the caot finds the excq:nmai sentence firthes and is consistent with
the interests of justice and the purp oses of the sentencing refoym act

[ 1Aggravating factars were [ | stipulated by the defendant, [ ] found by the court after the defendant
waived jury trial, [ ] found by jury by special imtecrogatory.

Findings of fact and conclusions of law are attached in Appendix 2.4, { ] Jizy’s special tnterogatary is
atrached. TheProsecuting Attarney [ ] did[ ] did not recornmend a simnilar sentence
2.5 AHILYTY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has comsidered the total amount
owing, the defendart’s past, present and fimure ebllity to pay legal finmcial obligations, including the
defendant’ s financial resaiaass ind the likelihoogd that the defandant’s status will change. The cawt finds
that the defendant has the ability cr likely fiture ahility to pay the legal financial obligations impased
herein. RCW 9.84.4.733.
[ ] The following entracrdinary circumstances rist thet make restitution inappropriate (RCW 0.94A.753):
[ ] The following extracrdinary ciramstances exist thet make payment of nonmmdatery legal finsncial
chligations inappropriate:
JODGMENT AND SENTENCE (J5)
(FE]QXY) (7;’2007) Pnge 20f 11 Office of Proscculing Atluroey

930 Tacomp Avenue 8. Room 946
Tacotn, Washingzian 98402.2171
Telephone: (153) 798-7404




vyui 0

(4 7
!
g 8
&

“whwa LB

ERIA

20
21

2

w24

(SRR T
reen

qﬂlmﬁn Caso Mumber: 13-1-03133-9 Dats: September @M

SeriallD: 7TA742C29-110A-9BE2-A9DSAAD947E1328D]3.] 03]33 0
Centifled By: Kevin Stocik Plerce County Clerk, washington

2.8 [ JFELONY FIREARM OFFENDFR REGISTRATION. The defendant committed a felony ﬁremn
offense a5 defined in RCW 941.010.

I ] The caurt considerad the following factors:
[ } the cefendant’s criminal history.

{ ] whether the defendant has previously been foumd not guilty by renson of insanity of any offense in
this tate or elsewhere,

[ ] evidence of the defendant’ s propensity for violence that would likely endanger persens,
{ ] other:

[ ] The court decided the defendant [ ] should[ ] should oot register as a felany firesrm offender.

oI. JUDGRIENT
21 The defendant is GUILTY of the Counts and Churges listed in Peragrarh 2.1
3.2 [ 1 The court DISMISSES Counts [ 1 The defendant is found NOT GUILTY of Counts

I¥. SENTENCE AND ORDER
IT IS CRDERED:

41 Defendant thall pay to the Clerk of this Court: (Piarcs County Clork, 936 Tacoma Avo #110, Tacoms WA 92402)
JASS CODE

RTNRIN 5 ' Restitution to:
3 Regitition to:
(MName snd Address--address may be withheld snd provided confidentielly to Clerk's Office).
Py 5 500.00 Crima Victim assessment
DNA 3. 100.00 DNA. Dutdonse Fee
PURB §__ 150027 Cout-Appeinted Atterney Fees and Defense Costs
FRC $__ 20000 Crimingl Filing Fee
FOM 3 Fine

OTHER LEGAL ¥FIFANCIAL OBLIGATIONS (specify below)
3 Other Couts for:

& _  Other Costs far:
5 2200 1ot

{# The sbove tota! does not include all restitution which may be set by later erder of the court. An agreed
restittion crder may be entered RCW 9,944,953, A restintion bearing;

[ ] shall be set by the prqspeutor ., '~
{.is scheduled fcr] 6@%}“(

NRESI'II'UTION . Order Attached

[ 1 TheDepartment of Carrections (DOC) or clark of the caurt shall immedistely issue g Natice of Paproll
Deduction. RCW 9.84A 7602, RCW 9.89A. 76 &),

JUDGMENT AND SENTENCE (JS)

‘elon /2007) Page 3of 11 Olfice of Proseaiting Attorney
{F Y) O % . . 930 Tacoma Avenue S. Roam 946
Tacoma, Washies:toa 98402-217§
Telephon c: (253) 798-7400




e

2

P

R TN

it 8

o~y

12

i3

-
i
i3

14
:h L i3
16

17

18

19

20

vy 2]
22

23

24

25

26
w27

. mrrn

28

4.1h

4.2

4.3

@ Case Number: 13-1-03133-9 Date: Septemnber %14
SeriallD: 7A742C29-110A-9BE2-AIDSAACO47E132BD]3.1-03133-9
Cerlified By: IKevin Steck Pierce County Clerk, Washington

{X] Al paymnents shall be made in accordmnce with the polidies of the derk, coramencing immedistely,
unless the court specifically sets fowth the rate herein: Mot less than §___Pee Dog, per ronth
tommencing . Per ©6C . RCW 9.04.760. 1fthe court doesnot sk the rate hevein, the
defendant shall report to the clerk’s off‘ ce within 24 hours of the entry of the judgment and sentance to
s up 8 psyment plan.

The defmdant shall report to the deric of the cowt or as directed by the derk of the court toprovide

financig! and other informuation as requested. RCW D.04A.760¢H(0)

[ 1COSTE OF INCARCERATION. In rddition to othar costs imposed herein, the court finds that the

defendant has or is 1ikely to have the means to pay the cods of incarceration, and the defendant is
crdered to pay such costs & the statwtory rate. RCW 10.01.160

COLLYCTION COSTS The defendmnt shall pay the costs of services to coilect unpaid legel financial
obligations per contract or stamte, RCW 36.18,100, 9.94A.780 and 18.16.500. .

INTEREST The finandal obligations imposed in this judgment shall bear interest from the date pf the
judgment until payment in full, at the rate applicable to dyil judgments. RCW 10.82.080

COSTS ON APPEAL An sward of costs on appeal aguinst the defendant may be sdded tothe ttal legal
financial obligations. RCW. 10.73.160.

ELXCTRONIC MONITORING REIMBURSEMEINY. The defendant is ardered to reimburse

(name of electranic monitoring sgency) at
for the cost of pretrial electronic raonitoring in the amount of §
{X] DINA TESTING. The defendant shall have a blaod/iclogical sample drawn fcr purposes of DNA
identification analysis and the defendant shall fully cocperate inthe testing The appropriste sgency, the
county or DOC, shall e regponsible for cbtaining the sample prior to the defendant’ s release from
confinernent, RCW 43.43.754.

[ | HIV TESTING. The Heslth Dapartment ar designee thall test md counsel the defendent for HIV es
soon as possible and the defendant chall fully cooperate in thetesting RCTW 70.24.340.

KO CONTACT \ 215.30

The defindant shall not have contact with,__T~vans Lamer Morese (aame, DOR) induding, buk not
limited to, personal, varbal, telephonic, written o contact threugh athird perty for LR e (it b
exeeetd-treTETIIE s ery-Rakancd).

[ 1 Domestic Violence No-Contadt Qrder, Antilersssment Wo-Contact Qrder, ar Serug] Assault Pretecncm
Order is filed with this Judgment snd Sentenca,

OTHER: Property may have been taken into custody in conjunction with this caze. Property msy be
renrned to the rightful owner. Any claim for return of such propsrty must be rande within 90 days, After
90 days, if you donot malce g clair, praperty may be disposed of scoording to tew.

JUDGMENT AND SENTENCE (I5)
(Felony) (17200T) Bage 4 of 11 Office of Prosecuting Atorney

931l ‘Tacoma Avenuce §, Ronm M6
Tatoma, Washinpton 98482-2171
Telephone: (253) 798-T4H
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% Case Mumber: 13-1-03133-9 Date: Seplember *
Serfall3: 7TA742C29-110A- 98E2-A9D5AA0947F 132BD73-1.03133-9.

Certifled By: Kevin Stotk Pierce Gounty Clerk, YWashington

4.4a [ } Allproperty is hereuy forfeited

[ 1 Property may have been taken into augtady in conjunction with this case. Property may bereturned to
the rightful owner. Any claim for return ef such property must be made within 90 days. After 90 days, if
you do not make a Claim, property may be disposed of sccreding to livw,

4.4h EOND IS HFREFEY EXONERATED

4.5 CORFINEMENYT OVER ONE YEAR. The defondant is sentenced as follows:

(g) CONFINEMENT, RCW 2.94A.589. Defendant is zentenced to the following tem of total
confinement in the custody of the Department of Corrections (DOC):

unl mxths an Count I" months on Count
mmths on Count manths on Count
mmihs an Count manths cn Count

A special ﬁndmg‘verdln having been entered a5 indicated in Section 2.1, the defendant is sentenced tothe
following additional term of total confinemert in the custody cf the Departrnent ¢ Carredions:

4% months en Count Mo 'I‘ mimths ¢ Count Mo
. manths on Count Mo manths ca Count No
manths cn Count No . manths en Camt No

Sentence enhancemnents in Counts _ shall nm

[eonamrest [ ] consequtiveto each ather.
Sertence enhancaments in Cmmu'f' shall be seyved

X flat time [ ] subject to eermed good time aredit

CO"RL\,“"VQ +°

Actal mmber of months of tetal confinement ordered is: Q'Oci morag 13- 02307~

(Add mandstory firesrm, deadly weapons, and sexual motivation enhancemnen: time torim conseqztively to
other counts, see Section 2, 3, Sentencing Data, above).

[ 1 The confinement time on Connt(s) ... contain(s) a mandstory minirmen tern of
CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A 589, All coumts shall be served
concrrently, excent for the partion of those counts for which there is a spedal finding of & firearm, other
dendly weapon, semual mativation, VUCSA in s protectad zone, or munufacture of methemphetmaine with

Juvenile present a5 set forth above at Section 2.3, and except for the following cournts which shall be served
cnseQrtively:

The sentence herein shall nin conseatively to all felony sentences in ather canise numbers imposed prior to
the carnmissian of the aime(s) being sentenced. The senzence herein shall run conawrently with felony
sentences in ctha cause numbers imposed after the commission of the arima(s) being sentenced except far
the following canse numbers. RCW 0.044 585:

Canfinemnent shall commence immediately unless otherwise set farth heve:

JIIDGMENT AND SENTENCE (J5)

el 12007, P S5of 11 Office of Prosecuting Attorncy

(F f) (7 fee 930 Tacoma Avenue S. Room 946
‘Tacoma, Washington 98402.2171
Telephooe: (253) 798-T400
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4.6

@ Casa Number: 13-1-03133-9 Dae: Seftermber

SerialiD: 7A742c29-110A-98F_2-A906AA09471:132E;D, 3.1-03133-9
Cerlified By: Kevin Slock Plerce County Clerk, Washinglon

{c) The defendmt shall receive aredit for tirae served prior to senteacing if that confinement was solely
under this ease number, RCW 9,.94A.505. The time served shall be camputed by the jail unless the
credit for time served prior to sentencing is specifically set. forth by the court: HOO deys

[ ) CCMMURITY PLACEMENT (pre 7/1/00 offenses) is crdered as follows:
Count for manths;,
Count far maonths,
Count far manths;

P COMMUNITY CUSTODY (To determine which offenses are eligible for or required for comrmmity

artady see RCW 2.044.701)

The defendant. shall be an community asstody for:

Count(s) = 36 monehs for Serious Violent Offenses

Count(s) 18 months for Vielent Offenses

Comi(s) 12 moenths (for arimes agsinst 8 person, drug offenses, o offenses
involving the wmlawhil possession of a firearm by 1
sreet gang member or associate)

Note: combined tam of confinement end cormmunity custedy for any particalar offpnse cannot exceed the
gatieory maximurn. RCW 0.044 701,

(B) While en conmmmity placement or commumity cistody, the defendant. shall: (1) report to and be
available for contact with the assigned community corrections officer os directed; (2) wark at DOC-
approved education, employment mdfor community resitition (sexvice), (3) netify DOC of any change in
defendant’s address or employment; (4) not consume controlied substances except pursuant to lawflly
issued prescriptions; (5) not unlewfally pessess controlled substances while in corrnumity custady; (6) nes
own, 158, or poseess firenrns ar wrarsunition, (7) pay supervision fees as determined by DOC, (8) perfam
sffirrnative acts as required by DOC 1o confirm complimece with the arders of the court, (9) sbide by any
edditional conditions inpased by DOC under RCW ©.94A 704 and . 706 and (10) for sex offenses, suhmit
to elecromic monitaring if imposed by DOC. The defendant’s residence location and living srrangements
are abjert to the priar epproval of DOC while in corrmmity placement ar coomamity custody.
Caronumnity custady for sex offenders net sentenced under RCW ©.044 712 may be extended for up tothe
stahtary msstipnm terrn of the sentence. Violation of community custody iraposed for a sex offense may
result in additional confinement.

The court crders that during the peried of supervision the defendsnt shall:

[ } consme no aleohol

B heve no contaat with, _ S8& §"‘ 3

4 remain K] within {{ cutside of a specified geographical boundary, to wit: qu'» e vTol

[ ] nct serve in any paid cr volunteer capacity where he or she has control o apervision of minors tnder
13 years of sge

[ ] perticipete in the following arime-reluted treatment or counseling sarvices:

[ ]undergo an evaluation for treatment for | ] damestic viclence [ ] substance sbuse
[ ]mental heshth [ ) anger manageament and fully comply with all recommended treagnent.
[ ] cosmply with the following crime-refsted prchibitions:

{ ] Other conditions:

JUDGMENT AND SENTENCE (JS)
(Felmy) (7/2007) Pﬂg& dof 11 Ollice of Frosecaiing Aftorney

930 Tacoma Avenue S. Room 946
Tacoma, Washiogion 98402-2371
Telephone: (253) 798-7400
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% Casa Number: 13-1-03133-9 Date: Seplember @4
SerialiD: TA742C29-110A-9BE2-ASDGAA09I47E132BD] 3-1-03133-9
CerliTou By: Kevin Stouk Pierce Counly Clerk, Washlglon

[ ]1For sentences imposed under RCW 9.04A 702, other cenditions, induding electranic manitoring, may
be imposed during comrmimity antody by the Indeteminate Sentence Review Brard, = ingn
emergency by DOC. Emagency conditions imposed by DOC shall not remain in effect longer than
seven working days

Cart Ordered Treatment: If any cosot orgders mental health or chemical dependency trestnent, the

defendant st natify DOC md the defendant must release trestment informaticn to DOC for the duratian
of incarceration and supervision. RCW ©.944 562,

FROVIDED: That under no ciramstances shall the total tevm of confinement plus the tam of community
aistedy actunily served exceed the stahntory maximum for each offense

47 { JWORK EYHIC CAMP. RCW 9.24A.690, RCW 72.00.410. The cowt finds thas the defendant is
eligible and is iikeiy to qualify for work ethic camp and the court recammends that the defendant serve the
sentence gt 8 wark ethic camp. Upon completion of wark ethic camp, the defendmt shall be released an
coomumity custogdy for any remaining time of total confinement, subject ta the conditions below. Violation
of the conditions of tommunity aistody may result in a retirn to total confinement for the balance of the
defendant’ s remaining time of total confinement. The conditions of conmnumity custody are statad sbavein
Section 4.6.

48 OFF LIMIT' S ORDER (mown drug trufficket) RCW 10.66.020. The following sreas sre off limits to the
defendant whils under the sspavisian of the Caumty Jail or Departrnent of Corrections:

JUDGMENT AND SENTENCE (J5)
(FEICXIY) (7/ 2007) Page Tef 11 Office of Prosecuting Altovney

930 Tucomn Avenut 5. Rnom 946
Tucums, Washington 98402-2171
Telephane: (253) 798-7400
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m Case Number: 13-1-03133-8 Dala: Seplember w
SerialiD: 7TA7420:29-110A-9BE2-AIDEAAOIATEI32BD)3.1.03133-9
Caentified By: Kevin Stock Plerca County Clerk, Washington

Y. NOTICES AND SIGNATURES

COLLATERAL ATTACK O JUDGMENT. Any petition ar motion for collateral artack on this
Judgment and Sentence, including but net limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motian for new triel or motion to
area judgment, must be filed within one year of the final judgment in this metter, except as provided for in
RCW 10.73.100. RCW 10.73.0.

LENGTH OF SUPERVISION. For an offense committed pricy to July 1, 2000, the defendant. shall
remain inder the caurt’s jurisdiction and the supervision of the Department of Carrections for a period up to
10 years fram the dete of sentence or release frcin confinement, whichever is longer, to assure payment of
41} legal financial obligations unless the court extends the ariminat judgment en additional 10 years Foren
offense comnmitzed o o after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpese of the offender’ s compliance with pavment of the legal financial obligations, tntil the obligatim is
carnpletely satisfied, regardless of the stetutary maximmn for the crime,. RCW 9.94A.760 snd RCW
0.04...505. The derk of the court, is mhorized to collect unpaid legal finencial obligations at my tirne the
offender remains under the jurisdictian of the court for purpozes of his o her legal finsndial cbligations
RCW 9.84A 760(4) and RCW D.84A 753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate nctice
of psyroll deducticn in Section 4.1, you are notified that the Department of Carregtions or the clark of the
court may issue 8 notice of payrall deduction without netice o you if you are mare than 30 days pad due in
monthly payments in an smount equal t or grasta than the staownt payable for one month. RCW

G544 7602, Other income-withholding action inder RCW ©.94A may be taken without firther notice
RCW 9.044 760 may be taken without firther notice RCW 9.94A.7606,

RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restitition hearing (sign initials): & s

5.5 CRIMINAL FNFORCEMENT AND CIVIL COLLFCTION. Any violaticn of this Judgment and
Sentence is punishable by up to 6C days of confinement per viclation. Par section 2.5 of this dcoument,
tegal finindal obligstions are callectible by divil memns. RCW D.S4A 634,

5.6 FIREARMS. Yo amst fronedistely surrender any cansealed pistol lcense and you may not own,
use ar possess any firearm unless your vight to dp 50 isrestored by a court of record. (The court elerk
thall farward a copy of the defendant's driver's license, identicerd, or comparable identification tothe
Department of Licensing along with the date of conviction o commiitment ) RCW 0.41.040, 9:41.047.

57 SEX AND KIDRAFPING OFFENDER REGISTRATION. RCW 94.44.120, 10.01.200.

N/A

5.8 [ 1 The court finds that Count is g felony in the commission of which a metar vehicle was used
The dlerk of the caurt is directed to immediately forward sn Abstract of Court Record to the Department of
Licensing, which must revoke the defendent’ s river’ s Jicense, RCW 44.20.285.

59 Ifthe defendant is or becomies mbject to court-ordered mental heaith or chemicsd dspendency treatment,
the defendant mus notify DOC and the defendant’ s treatrent infoamnation roug be chared with DOC for
the chrgtion of the defendant’ s incarceration and supssvision. RCW 9.94.48 562,

"
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JUDGMENT AND SENTENCE (I5)

{Felony) (1/2007) Page 8of 11 ' Office of Prosecuting Attorney

930 'Tacuma Avenue S, Room 916
Tacoma, Washingten 94402-2171
Telephone: (253) 7987400
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‘m Case Numbar: 13-1-03133-9 Date: September "@‘.4

SeriallD: TA742G29-110A-9BE2-ASD6AA0947ET 32B0) 3-1-03133-0
Cortifled By: Kevin Steck Plerce Counly Clerk, Washington

510 OTHER:

DONE in Open Court and in the presence of the defendant this date: {é;g% /2, ;;25/5!

i e
: Print name
C]w S VMM&&W%
Deputy Praseating Attarney Attorney for Defendant
Drint name: __ Jesge Whileams Print name; W
WERB # ST 2
"% 7> 7

VOTING RIGHT § STATEREINT: RCW 10.64.140. 1 scknowledge that my right to vote has bean lost dueto
felony convidticna I I amregistered to vote, my voter registration will be cancelled My right to vote may be
restcred by 8) A certificate of discharge issued by the sentencing court, RCW 9.944 637; b) A caurt arder issued
by the sentencing court restoring the rignt, RCW 9.92. 056, ©) A final erder of discharge issued by the indeterminate
sentence review board, RCW 9.96.050; ar d) A certificate of restoration issued by the governar, RCW 6.96.020.
Voting before theright isrestored is a class C felony, RCVT 024 &4.¢60.

Defendant’s signme:)z\ = QMMWK&?W7

JIDGMENT AND SENTENCE (1S)
(FElGﬁ}') (7/2007) Page 9 of 11 ] Oifice of Prusecuting Attorney

930 ‘Yacnm:s Aveane 8, Room 946
Tacoma, Washingtomn 98402-2171
Telephone: {253} 798.7400
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m Case Number: 13-1-03133-9 Date: Septemter mm
SeriallD: 7A742C29-110A-9BE2-AID6AAO4TET32BD)3.1.03133.9

Certified By: Kevin Stock Plerce Gounty Clerk, Washingten

CERTIFICATE OF CLERE.
CAUSE NUMBER of this case: 13-1-03133-9

I, KEVIN STOCK Clexrk of this Court, certify that the faregoing is a full, tne md carrect copy of the Judgment and
Sentence in the abov e-entitled action now on recerd in this office.

WITNESS my hand and =esal of the said Superior Court affixed this date:

Clerk of said County and State, by: , Deputy Clak

IWENTIFICATION OF COURT REPORTER

__HATASHA SEMAGO

Court Reporter

JUDGMENT AND SENTENCE (JS)
Felony) (772007 Bage 10 of 11 Office of Prosccuting Attcrney

930 Tacoma Avenue S, Room 946
‘Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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@ Case Number: 13-1-03133-9 Date: September
SeriallD: 7A742C29-11CA-9BE2- A9I36AA()947E13?B01 3-1-03133-9

Certified By: Kevin Stcck Plerce County Clerk, Washington

AFPENDIX Y
The defendsnt having been sentenced to the Department of Corrections for a:
e sex offense
X serious vialat offense
assaudt in the secand degree
any crime where the defendant or an sccamplice was armed with g deadly wespon
#ny felany under 69.50 and 69.52
The offender shall repart to and be av silable for contact with the assigned community corrections officer as dirsded:
The offender shall work at Departmnent of Carrections spproved educatic, employment, sd/or cammunity service,
The offender shall nor consime cantrolled substances except pursuan: to lew fully issued prescriptions:
An offender in community custody shall nat unlawfully possess contralled substances;
The offender shall pay community plecament fees as determined by DOC:

The residence lecation and living mrrangements are subject to the pricr spprowsl of the department of correcions
during the periad of cammunity placement.

The offender snall sibmit to effirmative acts necessary to monitar cornpliance with court ordors asrequired by
DOC.

The Court may el crder any of the following gpecial conditicns:

@ The offender shall remain within, or outside of, 2 spacified gevgraphical boundary:

_mrw

X dn The affender shall rot have direct or indirect. contad. with the victire of the aime or & gpedfied
dass of individuals:

see. §43

__X____ gy The offender shall participate in crime-related treatment or counseling services,

av The offender shall net conaiene alcohol;

- an The residence locstian and living arrangements of a sex offender shall be subject to the pricr
approval of the depmrtment of corections, ar
X The offender shall comply with my arime-related prohibitions.
Vi Otha':

ADPPENDIXF

Office of Prosecuting Atlorney
930 Tacoma Avenae 5. Roow 945
Tacowma, Wishington 98402-2171
‘lelephone: (253) 798-7400




Case Number: 13-1-03133-9 Date: Saptamber 15, 2014
SeriallD: 7AT42029-110A-8BE2-ASDEAANB47E132BD
Certified By: Kavin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 15 day of September 2014

,g*’w'-b ' 0‘(

Kevin Stock, Pierce County Clerk
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By /S/Tyler Wherry, Deputy. Ay &
D : 3 . -‘, ’qSHi\lr“Q -~
ated: Sep 15, 2014 10:55 AM A N \3@
‘y ’st?i:h (}‘} N

s st

“r

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:

https/ftinxonling. co.plerce. wa.us/linxweb/Case/CaseFiling/certifisdDocumentView.cfm,

enter SeriallD: 7A742C29-110A-9BE2-A9DGAADS4TE132BD.

This document contains 14 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Dlaintiff, | CATISENO, 13-1-03133-9
s
DARRELL PARNEL BERRIAN ORDER FOR BIQLOGICAL SAMPLEDRAW
FOR DNA IDENTIFICATION ANALYSIS
Defendant.

THIS MATTER having came on regularly before the undersigned Judge for sentencing following

defendant's conviction for:

{1 A felony sex offense, which ocaared after July 1, 1999, as defined by RCW
9.044 030, to wit.
, /e

[1] A vioclent offense, which ocazred after July 1, 1950, as defined by RCW
9.64A 030, to wit:

, and/or

p2¢ Any felmy offense for which a canviction w gs obteined after July 1, 2002, to
wit:
o Asseut |® w} DwWiE

Brmuant to RCW 43.43.754, therefare, it is hereby ordered taat the defendant provide a biological sample

ta e usad for DNA identification analysis s follows: !

PLACE TOBE TESTED

[1] (Out-of-Custody) Report irarnedistely to the Pierce County Sheriff s Office located on
the 1* Flocr of the County City Building, 930 Tecama Ave 5, Tacans, Washington for a

biolcgical sample draw.
ORDER FOR BIOLOGICAL SAMPLE DRAW Officeof Prosecuting Altorney
FOR DNA IDENTIFICATION ANALYSIS -1 730 Tucoma Avene §, Room 346

Tacomn, Washinzton 98402-2171
Telephune: (253) 7987300
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13-1-03133-9

[] (Out-of-Custedy) Centact your CCO o ather DOC repreaentative to make an
gppointrnent to athmit a DNA sample. ¥ our semple mugt be submitted within 60 days of
today’ s dste or the dete you @re released from jai), whichever cones later,

™ (n-Cugady DOC) Submit to the biological sample draw by the Department of
Carections.

[1] (In-Custody PC Jail) Submit to biclogical sermple draw by the Pierce County Jail.

oy Sep
DCNE IN OFEX COURT this 5 day of Augnst, 2014

Lrees <
& JUDGE
JERRY T, COSTELLO
Dresented by:
Qe D0

JESSE WILLIANS

Deputy Proseaning Atroxney

WEB#135543

form:

Approvaed

MICHAEL MALTEY
Atromee for Defendant
WSB# 24754

/Q@m/rﬂ’ Bevnaw

ARNET I PARNEL BERRIAN
Defmdam

ORDER FOR BIOLOGICAL SAMPLE DRATW Office of Prasecuting Atarncy

FOR DNA IDENTIFICATION ANALYSIS -2 T W o217t

Telephone: (233) 798-7400
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13.1-03133-3 13279793 ACAT 09-15 14

SURERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

13-1-03133-9

STATE OF WASHINGTON,
Plaintiff, | CAUSENO, 13-1-03133-9
9L
DARRELL PARNEL BERRIAN ADVICE OF RIGHT TO APFEAL -
Defendart.
RIGHT TO AFFEAL

Judgment end Sentence having been entered, you are now advised that:

1.1 Youhave the right to appeal your conviction(s). If you have entered a guilty ples, you have waived your
right toraise certain issues, as dismussed in your guilty plea statement, in an appesl. You have aright to
appesl my sentence that is outside the standard setencermge. You elso have a right 1o appeal nilings on

other post cenvictions motions ax listed in Rules of Appetlate Procedure 2.2,

1.2 Unless a nctice of appesl is filed with the derk of the court within thirty (30) days from the entxy of

judgment or the arder appealed from, you heve iireveably waived your right of appeal.

1.2 The cerk of the Superior Cowrt wil), if reguested by you, file a notice of appesl on your behalf.

14 If you cannot afford the cogt of an appeal, you have the right to have a lswyer appointed to represent you
on appeal snd Lo have such parts of the trial recard 85 are necessary far review of errors acsizned

ransartbed for you, both at public expense.

ADVICE OF RIGHT TO APPEAL - |

Office of Prosecuting Attorney
930 Theoms Avenue S, Romw 946
Tacoma, Wushington 98402-2171
Telephone: {253) 798.7400
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13-1-03131-9

ACKNOWLED GAMENT

Regarding the foregoing advice of ray “Right to Appeal”:

1. Tunderstand these rights; and

2 I waive formal resding of these rights; and

3 Tadmowledge receipt of atrue copy of thase rights
51 Q /4 )
DATE ) DRFENDANT: 47191%797, LA .
DEFENDANT'S ATTORNEY: g
—
L
pars.__3-2- TIDGE: ‘Jﬁééznggfciéi;ggggg*’
JERRY T. COSTELLO
" aep
IN opgpy 7

ADVICE OF RIGHT TO ARPEAL - 2

PEN coupy

SEP 12 2y

Pier(;e C Oun
By .,

DepPyTy

ty C‘erk

Office of Prisecuting Alfurney
930 Tacmna Avenue 8, Room 946
Treoma, Wachington 98402-2171
Telephone: (233) 798- 7400
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ber: 13-1-03133-0 Dale: Septernber
1 TAT42C29-110A QBF2-A906AA0947E13ZBD

|| | I] |
‘\ ‘\ , tifsd By: Kevin Stock Pierce County Clerk, Washington
! | N
l | Hl ol Fl@
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SUPERIOR COURTY OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASEINGTON,
Plaintiff, | CAUSENQ: 13-1-03133-9
SEP 15 2014
i .
DARRFLL PARNEL EERRIAN, WARRANT OF COMMITMENT

D ) Conmty Jail
%) &0 Dent. of Coerectians
Defendant. | 3) 21 Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced sgainst the defendant in the Superiar Court of the State of
Washington for the County of Pierce, that the defendant be punished as specified in the Judgment snd

Sentence/Qrder Modifying/Revoking Pribgtion/Commmity Supavision, a full and comredt copy of which is
attached hereto

[ 11 YOU, THEDIRECTOR, ARE COMMANDED to receive the defendant far
classification, confinement and piacement 8s ardered in the udgment and Sentence.
(Bentence of confinement in Plerce Coaunty Jail).

M2 YOU,THE DIRECTOR, ARE COMMANDED to take and deliver the defendsnt to
' the proper officers of the Department of Coarrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED toreceive the defendant for classification, confinament snd
placement a5 ardered in the Judgment and Sentence. (Sentence of confinement in
Depmtment of Carrectians austody).

¢ of Provecui :
WARRANT OF OfMice of Praseeutiog Atlerncy

930 Tacema Avenue 8. Ruow 346
COMMITMENT -1 “Tacuma, Washington 98402-2171

Telephone: (251) 798-7408




@ Case Number: 13-1-03133-9 Date: Seplember m-m

SeriallD: TAT42C29-110A-9BE2-AIDEAAGI47E132BD  13.1.03133-0
Centified By: Kevin Stock Pierce County Clerk, Washington

o 2 {13 YOU, THEDIRECTOR, ARE COMMANDED toreceive the defendant fox
'j_—;’ classification, confinement and placement 45 ordered in the Judgment and Sentence,
(Sentence of confinement or placement net covered by Secticns 1 and 2 above).

a3
:.l'\ "rn

4 By diraction of the Henarsble

£ Y .

5 Dated: .54

6 KEVN S FOR ) ey . cosTELLO
o7 CLERK
A}

8 By: ,/ qud/%%

DEPUTY CLERX

nron CERTIFIED COPY D E TO SHERIFF

;o by _
Y 11 DE
o PT

~ IN 7
Y OPEN coygy
i}‘ STATE OF WASBINGTON
¥ l 13 S5 S
o > County of Pierce EP 12 23’4
g 14 I, Kevin Stock, Clerk of the sbove entitled Pierce Counp,

Ceurt, do hereby certify that this foregoing By ork

s 15 instrument is 8 true and orert copy of the
Feen ariginal now on ftle in my office
15 DN WITHESS WHERECE, I hereunto ety
nand and the Seal of Said Court this
17 dﬂ‘] of

DEPUTV >

13 EEVIN STOCK, Clak
By: Depiny

ajm
20
vt 2]
rre
22
23
24
25

26

WARRANT OF Office of Prosecuting Altorney

930 Tacoma Avenue 8. Rovm 346
COMMITMENT -2 Tacoma, Washingion 98402-2371

Telephone: (253) 798- 1400




